Introduction
Full economic integration requires both free movement of capital and Economic and Monetary Union (EMU).1 Free movement of capital, moreover, is a prerequisite for EMU. Considering their close connection, this Chapter covers both free movement of capital and EMU in the EU. In line with the overall objective of this book, the emphasis of the analysis will be on the early days and the gradual development of the free movement of capital and EMU. In addition, this Chapter briefly analyses the devastating euro crisis that has been plaguing the EU since 2008. Considering its ambition to create a single currency, understanding this crisis and its causes is important to the EAC for two reasons. Firstly, the crisis uncovered several structural flaws in the way EMU has been set up in the EU. Secondly, the EAC may learn from the different measures adopted so far to address these structural flaws, even if real structural solutions have not been found yet. Even if the economic and political contexts differ in significant ways, the insights provided by the EU experience may hopefully help the EAC to avoid the staggering financial and political costs the EU has paid so far. In terms of money, the bill already exceeds two trillion euro (€2.000.000.000.000), not even counting lost growth and secondary effects, whereas the full political costs, perhaps including Brexit, are not even fully clear yet. Introducing an EMU, therefore, is a high stakes game, with real benefits, but also very real risks.
Free Movement of Capital
For a long time, the free movement of capital was the ugly duckling of the four freedoms. Whereas its siblings emerged from the 1957 Treaty of Rome as full-fledged prohibitions, the then Articles 67 to 73 on the free movement of capital were markedly less ambitious.2 Article 67(1), for instance, provided that:
During the transitional period and to the extent necessary to ensure the proper functioning of the common market, Member States shall progressively abolish between themselves all restrictions on the movement of capital belonging to persons resident in Member States and any discrimination based on the nationality or the place of residence of the parties or on the place where such capital is invested.
Only those restrictions necessary to ensure the proper functioning of the common market, therefore, were to be progressively abolished. Article 68 had a similar ring to it, where it held that Member States should be as liberal as possible in granting such exchange authorisations as would still be necessary after the entry into force of the Treaty. Article 71 similarly required that Member States should endeavour to avoid introducing within the Community any new exchange restrictions on the movement of capital and current payments connected with such movements or to make existing rules more restrictive. This restrictive approach to the liberalization of capital movements can be understood from the economic situation in Europe at that time. The Court of Justice of the European Union (CJEU) also respected the more reserved language of the Treaty provisions on capital, and at this stage did not apply the same expansive and effect-driven interpretation it applied to the other freedoms.3 The limited Treaty provisions and the cautious interpretation by the CJEU left a gap in the free movement of capital, which was gradually filled with secondary legislation. It was not until 1990, however, that free movement of capital was really established as a basic principle of EU law by Council Directive 88/361.4
Directive 88/361 and the Concept of Capital
Directive 88/361 prohibited all restrictions on movements of capital taking place between persons resident in Member States.5 In line with the other freedoms, it only allowed several limited exceptions to this general prohibition. Article 4 of Directive 88/361, for instance, allowed Member States to adopt all requisite measures to prevent infringements of their laws and regulations, inter alia in the field of taxation and prudential supervision of financial institutions, or to lay down procedures for the declaration of capital movements for purposes of administrative or statistical information.
Directive 88/361 was replaced by the new Treaty provisions on capital in the Treaty of Maastricht and is no longer in force. Yet it remains relevant for the free movement of capital because the CJEU still uses the nomenclature contained in Annex I to the Directive to interpret the current Treaty provisions on capital, especially to define the concept of capital. The nomenclature classifies capital movements according to the economic nature of the assets and liabilities they concern, denominated either in national currency or in foreign exchange, and can hence also be a useful tool to interpret the EAC provisions on free movement of capital. The nomenclature covers direct investments, investments in real estate, operations in securities normally dealt in on the capital market or money market, operations in units of collective investment undertakings, operations in current and deposit accounts with financial institutions, credit cards related to commercial transactions, financial loans and credits, sureties and other guarantees or rights or pledge, transfers in performance of insurance contracts, personal capital movements, as well as the physical import and export of financial assets.
From Ugly Duckling to Global Swan: The Treaty of Maastricht and
Beyond The next major step in liberalizing the movement of capital was taken with the 1992 Treaty of Maastricht.6 With Maastricht, the free movement of capital leapfrogged from the least developed freedom to the most far reaching one. Capital became the only freedom that also applies to third countries, meaning that it not only prohibits restrictions to the movement of capital within the EU, but also to the movement of capital to and from third countries, albeit with some extra exceptions. Later Treaties, including the 2009 Treaty of Lisbon, retained this broad scope for the free movement of capital, which now is contained in Article 63 TFEU:
1.
Within As to the rule of reason grounds for restricting the free movement of capital, the CJEU again follows the open-ended approach developed in the context of goods, allowing Member States to put forward any public interest that may potentially justify a restriction. So far, for example, the CJEU has accepted inter alia the protection of the environment, the promotion of research and development, or the safeguarding public housing as legitimate aims.18
Again in line with the other freedoms, the real bottleneck for justifying restrictions remains the proportionality test, which requires that a national measure is both suitable and necessary to achieve its legitimate aim. Especially the necessity test, which requires that there is no less restrictive way to achieve the same legitimate aim, can be difficult to satisfy.19 For example, systems of prior authorisation will generally be disproportionate as a system of post-facto declaration will often be able to safeguard the same public interests.20 When defending a restriction, therefore, the Member State has to convince the CJEU that there really is no less restrictive measure possible that may achieve the same result, whereby the CJEU tends to be more lenient if it is obvious that a national measure is bona fides and does not (also) serve protectionist aims such as protecting national champions or particular sectors of the economy.
Economic and Monetary Union: The Legal Framework Behind the Euro
As indicated in EU Chapter 9, an Economic and Monetary Union forms the most far reaching form of economic integration. Member States create a single currency (the euro) and transfer all monetary policy and significant parts of economic policy to the central authority. EMU can provide significant benefits, and becomes increasingly necessary as national markets become integrated. For example, EMU removes the problem of fluctuating exchange rates that may hinder free movement, and further enables and supports free movement of capital. At the same time, EMU can cause serious damage if not done correctly. Indeed, the euro simultaneously constitutes one of the crowning achievements and one of the most existential challenges facing European integration today.
The following section first discusses the long road towards EMU, followed by an overview of the legal structure eventually adopted to support the euro. Subsequently this section looks at the structural flaws in the way EMU has been structured in the EU, which have come into sharper focus since the euro crisis, as well as the attempts so far to remedy these flaws.21 As the euro crisis is still far from resolved at the time of writing, no final conclusions can yet be drawn, but the EAC can surely benefit from the many insights generated in the EU so far, and the cautionary tales some of these insights tell.22 21 Parts of this discussion builds on the description given in S. Van With the benefit of hindsight, the Werner Report already pointed to many of the risks and weaknesses that would later plague the euro, and therefore might also be of great interest to the EAC. Although the Werner plan was actually taken over in a 1971 Council Resolution on the attainment of the EMU, this resolution was never implemented.24 This failure was partially due to the economic circumstances at the time. Economic problems in the US caused the European currencies to float, taking away one of the central assumptions underlying the proposed EMU, namely the fixed exchange rates of European currencies. Instead of a Monetary Union, another mechanism was therefore adopted, which is generally referred to as the 'Snake' . The crux of this Snake was that the difference between the exchange rates of two Member States should never exceed 2.25%. Already by 1977, however, it was apparent that the snake had failed and was unable to stop the fluctuations between Member State currencies.
Besides these economic problems, the development of a real EMU was also hindered by political resistance to the transfer of economic policy to the EU level. Economic policy involves decisions on national spending, budgets and revenue. In other words, it concerns intensely political questions on how much money to spend and how to spend it, and consequently touches directly on national parliaments' power of the purse, the bedrock of parliamentary power. One can understand, therefore, that Member States proved rather unwilling to transfer control over economic policy to the EU, even if pooling part of their economic competences at the EU level might be necessary for EMU or beneficial in the longer run.
Even after the failure of the Snake, therefore, establishing a real EMU did not prove politically feasible. Two parallel tracks now emerged. Firstly, the European Monetary System (EMS) was introduced to combat the problem of floating exchange rates.25 The EMS created the Exchange Rate Mechanism (ERM) and the European Currency Unit (ECU). The value of the ECU was dependant on a combination of several Member State currencies. The ERM then contained some complex provisions to try and keep Member State currencies within 2.25% of their value as against the ECU. The ESM, however, did not prove robust enough to survive the currency crises of 1992 and 1993.
Secondly, a new process was started to establish full EMU in the medium term. This plan to create a currency union regained momentum in the wake of the Single European Act of 1986.26 In 1989, a committee headed by Delors, then the very influential president of the European Commission, submitted its report on how to establish an EMU.27 It proposed that EMU should be established in three phases. The first phase comprised the completion of the internal market and membership of states in the ERM, which did not require Treaty amendments. The second phase entailed the creation of a European System of Central Banks (ESCB) which was to be entrusted with the task of coordinating national monetary policy and conducting monetary policy. The third and final phase would permanently fix the exchange rates and introduce a new single currency under the auspices of the European Central Bank (ECB), which would also be established under the third phase. With its three phases, the Delors Report bears great resemblance to the earlier Werner Report. Crucially, however, Delors concluded that an effective EMU required far less transfers of economic policy competences to the EU and far less economic convergence than previously indicated by the Werner Report.
By requiring less transfers of economic policy competences, the Delors Report reduced the political costs of EMU. The Delors Report also came at an economically and politically opportune moment. Economically, the internal market project was close to completion and the Member States were experiencing high economic growth. Politically, the Berlin Wall had just come down, which fundamentally changed the nature and dynamic of European integration. Afraid of the political and economic might of a united Germany, France wanted a single European currency to bind Germany to Europe. Germany accepted to give up its very strong Deutschmark as a price for its unification, but in return did insist that the legal framework behind the new currency would follow the German model, which included a strong and independent 25 Bulletin EC 12-1978. 26 See on the broader importance of the SEA for revitalizing European integration and especially the internal market also EU Chapters 1 and 9. 27 Report on Economic and Monetary Union in the European Community (EC Commission 1988).
central bank and a primary focus of monetary policy on price stability. At this stage already, therefore, the euro was based more on political considerations than on economic ones, as well as on the rather optimistic assumptions in the Delors Report as to the economic coordination and economic convergence required to make a supranational currency work.28 With the political support of Germany and France, and on the basis of the Delors Report, the first stage of the EMU started in July 1990. In the mean time, an intergovernmental conference was set up to determine the necessary Treaty revisions to proceed to the second and third stages of EMU as set out in the Delors Report. This conference ultimately led to the commitment to a single European currency in the 1992 Treaty of Maastricht.
Maastricht and the Birth of the Euro
The Maastricht Treaty contained a clear commitment to EMU, and provided the Treaty amendments necessary for the second and third phase of the Delors Report. 1 January 1994 was set as the starting date for the second phase. Stage three, which included the creation of the European Central Bank and the introduction of the single currency, was to start no later than 1 January 1999.
Directly after the start of the third stage on 1 January 1999, the Council adopted the conversion rates at which the European currencies were irrevocably fixed and would later be exchanged for the single currency, which was still called ECU at this point. From this moment onwards, the ECU became a real currency, and exchange rate fluctuations became a thing of the past, even though Member States formally retained their own national currency. Even though the Dutch were still paying with their guilders and the Italians with their liras, in other words, these were in reality no longer different currencies, but rather different variants of the ECU, even if most people did not realize this yet. The start of stage three also entailed the establishment of the European Central Bank (ECB) to replace the European Monetary Institute (EMI). This institute had done preparatory work during stage 2, but in phase three it was time for the independent ECB to step in and take control of the single currency. The ECB heads the European System of Central Banks (ESCB) and has the exclusive competence to determine EU monetary policy.29 Member States, therefore, have lost all competences regarding monetary policy.30 The primary objective of the ESCB is to maintain price stability. The ECB's primary instrument thereby is its control over the interest rate in the Euro zone. Without prejudice to this objective of price stability, the ESCB also aims to support the general economic policies in the Community, acting in accordance with the principle of an open market economy with free competition. Further ESCB tasks include conducting foreign-exchange operations, holding and managing the official foreign reserves of the Member States and promoting the smooth operation of payment systems. The exclusive right to authorise the issue of banknotes within the Community also lies with the ECB. Coins may be issued by the Member States, subject to approval by the ECB on the volume of the issue.
As of 1 January 2002, the euro was introduced in all Member States participating in the EMU and, after a short transitional period, became the only legal tender in these countries, fully replacing the former Member State currencies.
To join the euro, Member States had to fulfil several legal and economic requirements. Amongst other things, they had to establish completely independent national central banks and meet the 'convergence criteria' laid down in Article 140(1) TFEU and Protocol No. 13. These inter alia required a high degree of price stability, normal fluctuation margins (ERM II), and durable convergence of interest rates. Most famously, these criteria imposed the famous deficit limit of 3% and debt limit of 60% of GDP to ensure the sustainability of the government's financial position.
On 1 January 1999, so at the start of phase three, the Council, meeting at the level of heads of state and government, found that 11 of the then 15 EU Member States met these criteria and were allowed to join the euro. At this stage, Greece was not yet allowed to join, whereas the UK, Denmark and Sweden did not want to join. One and a half years later, however, in July 2000, Greece was already allowed in, joining therefore even before the euro would be physically For Member States, joining the euro meant going beyond coordination of national economic policies. Most importantly, Member States that participate in the euro are under a binding legal obligation to keep their deficits under 3% and their debt under 60% of GDP. This stricter coordination, however, is a far cry from the real Economic Union envisioned by Werner. Member States still set their own economic policies, albeit that they have to do so within an increasingly tight framework of EU coordination and supervision. As we will see, it is precisely this gap between an exclusive EU monetary policy and an essentially intergovernmental coordination of economic policy that turned out to be one of the key flaws in the euro.
The Asymmetry Between Monetary and Economic Union: The Fault
Lines of the Euro As indicated above, the legal framework behind the euro is fundamentally asymmetric.32 Monetary policy became an exclusive EU competence, but economic policy largely remained a Member State competence. Economic and monetary policies are therefore regulated at different levels, even though both are essential for a stable euro. The primary reason for this asymmetry is that Member States did not want to transfer control over economic policy to the EU, as it is so central to national politics. In addition, because economic policy is so connected to national politics, it also remains the question if the EU could be legitimate enough to wield far reaching competences over national economic policy. 33 Member States, therefore, were fully aware of this asymmetry at Maastricht, but thought it could be compensated by two control mechanisms: market discipline and public discipline.
Market discipline was to be ensured by Articles 123 to 125 TFEU. Despite the fundamental asymmetry at its core, the euro initially performed well. Problems arose, however, when the global financial crisis erupted after the fall of Lehman Brothers in 2008, and the euro came under increasing pressure. The main trigger for the subsequent euro crisis was the near bankruptcy of Greece. After previous fraudulent figures were re-examined, it turned out that in 2009 Greece's budget deficit reached 15.4% of GDP, more than five times the maximum allowed. Because of its financial difficulties, interest rates on Greek bonds rose sharply, threatening to cut off Greece from the capital markets completely. The critical situation in Greece, moreover, led to general insecurity and instability in the markets, also causing financial difficulties for other euro area Members, in particular Ireland, Portugal, Cyprus, and Spain. It was, therefore, feared that a Greek default would cause a domino affect, leading to further defaults in much bigger euro economies that could no longer be contained or absorbed. At the height of the crisis, a complete melt-down of the European economy and the euro itself was considered a very real possibility.36
The depth, intensity and abruptness of the euro crisis pinpointed several structural flaws in the fabric of the euro, and demonstrated that several political, economic and legal assumptions underlying EMU were incorrect.37 To begin with, the financial markets had not disciplined national budgets. Quite the contrary, for a long time, most euro zone members had paid almost the same interest on their government debt as Germany, even though they were not as stable. Between 2001 and 2009, for example, even Greece could borrow against close to the same rates as Germany, even though Greece clearly had not become as economically developed as Germany overnight. Instead of disciplining Greek spending, the markets had rather facilitated a significant increase in borrowing and spending.38
Secondly, the mechanisms for public discipline had also failed to contain the economic policy of Member States within the agreed boundaries. The first signs of this failure had already been visible when in 2003 the Council, for political reasons, decided not to sanction France and Germany for their excessive deficits.39 The overall failure of this political enforcement mechanism, however, becomes even clearer when one realizes that by now all but two euro zone members have had excessive deficits at least once, but no fine has ever been imposed.
Thirdly, it became clear that the EMU framework did not contain any mechanisms to deal with crises, such as Member States in financial distress. The system was premised on the idea that private and public discipline would always work, and that Member States would not fail. As soon as they did, however, it turned out that certain strict rules such as the 'no-bailout clause' of Article 125 TFEU became untenable. By introducing the euro, the members of the Eurozone had become so interconnected that they could not allow any euro state to default. Even discounting any arguments based on solidarity, due to contagion and spill-over effects the costs of letting one state default would simply be too great. The euro, therefore, had created the need to help euro states in crisis, but not the means to do so.
Fourthly, the original EMU framework was preoccupied with preventing public deficits and debts. Consequently, it was not sufficiently capable of detecting and dealing with macro-economic imbalances, including imbalances in competitiveness and private debt. In addition, the assumption that the euro would automatically lead to sufficient economic convergence also proved wrong. As it turned out, macro-economic imbalances had only increased and significantly contributed to the crisis, for example in Ireland and Spain, where cheap money from several Western Member States had caused enormous bubbles. Many of the economic assumptions underlying the euro, which were inter alia relied upon to assuage worries about the fact that the EU does not form an optimum currency area, therefore also proved incorrect.
Fixing the Euro?
Even though it had started with a financial melt-down in the US, the euro crisis therefore demonstrated several structural flaws in EMU and the carnage these flaws could cause.40 As abandoning Greece or the euro itself were politically and economically impossible, work was started to repair the EMU and to address, to the extent possible, the structural flaws that had been identified. This section briefly discusses the different measures adopted or proposed to address these flaws. As it can obviously not go into great detail, it focusses on the key objectives and assumptions underlying the different measures, as these will be of primary interest to the EAC. We start with a discussion of the crisis measures that were taken in the heat of the crisis, and then move on to the more structural measures adopted later on. These structural measures will be further subdivided into measures that focus on the EU level and measures that focus on the national level.
13.3.4.1
Crisis Measures to Save the Euro The first crisis measures concerned direct aid to Greece, so as to avoid Greece from defaulting and potentially dragging the entire euro down with it. On 2 May 2010, the euro area Member States, together with the United Kingdom, Sweden and Denmark, established the first Greek Loan Facility (GLF) of €80 billion.41 In addition, within one week of the GLF, the euro area Member States and the IMF set up a general €750 billion emergency fund to assist any other euro state that would run into difficulties. This emergency fund consisted of the European Financial Stabilization Mechanism (EFSM) and the European Financial Stability Facility (EFSF).42 The smaller EFSM was an EU instrument, established by Regulation 407/2010 and based on the emergency clause of Article 122(2) TFEU. The EFSF, on the other hand, formally was not an EU instrument at all, but a 'special purpose vehicle' under Luxembourg private law, based on an international agreement between participating Member States: the crisis required a certain amount of legal ingenuity and flexibility at this stage. The EFSF had an effective lending capacity of €440 billion.43 Financial assistance could only be given on the basis of strict conditionality, entailing inter alia the adoption of austerity measures and structural economic reforms. Recourse to the EFSF, therefore, meant accepting far reaching influence by the creditors on national economic policy, and probably painful spending cuts and other austerity measures. In addition to Greece, who was the first to receive assistance from the EFSF, Ireland, Portugal, Cyprus, and Spain also received financial assistance from these emergency funds at some point, often to bail out their own banks. 41 The GLF is founded on two agreements concluded on 8 May 2010, available at: <www .eurocrisismonitor.com/Downloads/GLF.pdf>. The first concerns an inter-creditor agreement among the euro area lender Member States, containing the modalities of their involvement in the loan facility. The second forms a loan facility agreement which sets out the provisions governing the pooled bilateral loans. In addition to these emergency funds, the ECB also played a vital role in crisis management, often throwing its full weight behind the euro. It was ECB president Mario Draghi who famously pledged that the ECB would 'do whatever it takes to preserve the euro' and that 'it will be enough' . Even though the ECB could never directly support euro states in need, it did commit trillions of euros in buying up bonds on the secondary market and other unconventional monetary instruments, relieving pressure on euro states in distress and calming markets.44
These ad hoc bilateral loans, emergency funds and interventions by the ECB managed to prevent a complete melt-down, but it quickly became obvious that overcoming the crisis required more structural solutions as well, both at the EU and at the national level.45
13.3.4.2
Structural Measures at the EU Level One of the first structural steps taken at the EU level was to set up a permanent fund to support euro states in crisis, also to signal to the markets that the EU was committed to the euro and to stop speculation against the single currency. The creation of a permanent stability mechanism first required a simplified Treaty revision to insert a new third paragraph in Article 136 TFEU, actually allowing the creation of such a permanent fund by the Member States. On 2 February 2012, even before this new Treaty provision formally entered into effect, the European Stability Mechanism (ESM) was established in an international treaty concluded by the euro Member States, and eventually given an effective lending capacity of €750 billion. Like the EFSF, however, it only provides financial assistance on the basis of strict conditionality. In light of the, often far reaching, conditions that must be met, Member States will only ask for assistance from the ESM where they have no other options left. This is also intended to counter the moral hazard of States simply spending too much as they expect to be bailed out by the ESM anyway. In addition, measures were adopted to strengthen the control over Member States' budgets and to improve overall economic policy coordination. For, if the fundamental asymmetry between economic and monetary union could not be removed on the short or medium term, the idea was to make EU control over national economic policy more effective, in a sense trying to fix the system of public control introduced at Maastricht. One important initiative in this regard is the so-called 'six-pack' , which consists of six legislative measures that jointly increase budgetary discipline and create a system to prevent and detect macro-economic imbalances.47 The six-pack inter alia introduced the possibility to impose sanctions for excessive deficits by reversed qualified majority voting in the Council.48 Under this new system, any sanctions that the Commission recommends for excessive deficits will be adopted unless a qualified majority in the Council votes against the imposition of fines within 10 days.49 This mechanism increases the power of the Commission, as in theory it should be hard to find a qualified majority to block sanctions. In practice, however, even under this new mechanism no sanctions have yet been imposed, despite several Member States showing excessive deficits.
The six-pack also created the possibility of imposing sanctions in the preventive arm of the Stability and Growth Pact (SGP) and in the newly created macro-economic imbalance procedure. It also strengthened the corrective arm of the SGP, allowing sanctions that range from an interest-bearing deposit of 0.2% of GDP to an irreversible fine of 0.2% of GDP.50 In light of the important role played by fraud in the Greek tragedy, Article 8 of Regulation 1173/2011 also introduced a possible fine of up to 0.2% of GDP for the manipulation of statistics.
In addition to the six-pack, a so called two-pack was also adopted in May 2013.51 These two regulations primarily aim to improve the coordination of national budgets, and inter alia help establish the 'European Semester' . Under the European Semester, euro zone members must submit their draft budgets to the Commission and the Eurogroup following a standard time-line, and take Commission and Council opinions and recommendations into account when adopting their final budgets. This mechanism ensures that the Commission and the Council already become involved in the national budget procedure at a relatively early stage. The opinions and recommendations of the Commission and Council are not formally binding, but the main idea is that increased transparency, supervision and dialogue will guide Member States towards an economic policy that is more in line with their EU obligations.
13.3.4.3
Structural Measures at the National Level One interesting measure that has also been adopted so far does not focus on the EU level, but rather tries to improve economic policy and budgetary controls at the national level. In 2012, all EU Member States except the UK and the Czech Republic signed the Treaty on Stability, Coordination and Governance (TSCG), also known as the Fiscal Compact. Although the TSCG was rushed through to appease financial markets, and therefore has many limitations, the intuition behind the Treaty is valuable.
The TSCG firstly formulates the so-called 'Golden Rule' , which requires all parties to create a rule of national law which demands that the budget is either balanced or in surplus. This rule, moreover, must either be incorporated in the constitution, or else in a law guaranteeing equivalent effectiveness to a constitutional rule.52 The central idea is that the only legal instrument legitimate and powerful enough to limit national spending is the national constitution, as all lower legislation can be set aside by the same government and parliament adopting the budget. In addition to the golden budget rule, the signatories of the TSCG are also obligated to create a national correction mechanism that kicks in whenever an excessive deficit nevertheless occurs.53 Lastly, and together with the two-pack, the TSCG also requires that states create independent Fiscal Councils at the national level, which must monitor national economic policy. The TSCG is often dismissed as a mere political gesture, largely intended to calm markets and acquire the support of Germany and the ECB for the creation of the ESM.54 Indeed the TSCG has multiple flaws and has not been implemented properly in most contracting states.55 However, at the same time, it also represents a valuable political intuition that as long as the EU lacks the democratic legitimacy to directly control budgets, effective budget controls must be primarily established at the national level, and then perhaps supported by secondary EU controls.56 Considering the political realities in the EAC, including the sensitivities surrounding sovereignty, such a more confederal approach to budget discipline might also fit better in the EAC, or at least provide an interesting addition to more centralizing measures.
EMU and the Road Ahead
As indicated above, all the measures adopted so far have strengthened EMU in the EU, but have not yet addressed the fundamental asymmetry at the heart of EMU. Economic policy still remains a national competence, even if supervision and coordination has improved. Consequently, the debate continues as to the future of the euro and EMU in Europe. Three general schools of thought can be distinguished in this debate. On the one extreme is the school that reasons that a monetary union can only survive as part of a full political and economic union, but that full economic and political union is neither feasible nor desirable. Consequently, this school comes to the conclusion that the euro should be abolished, or a new currency set up between the strongest EU economies. 57 The other extreme position agrees that a monetary union can only survive as part of a full political and economic union, but draws the opposite conclusion, namely that the EU should therefore take the leap of faith towards full political and economic union.58 This perspective is epitomized by the 'five presidents report' (FPR), the most recent high level proposal on the future of EMU.59 Although it does not seem to have the full political support of all five presidents, the FPR essentially suggests the 'leap of faith' solution of creating the economic and political union needed for a stable euro. To this end, the FRP proposes four interrelated unions, being 1) a 'genuine Economic Union' , 2) a Financial Union, 3) a Fiscal Union, and 4) a Political Union. Although the political union proposed is not really defined in the FPR, the measures suggested go a long way towards creating a European federation, raising serious questions about feasibility and national democracy. 60 The third school basically rejects the assumption that one needs full economic and political union to create a sufficiently stable euro. Consequently, this school focusses on intermediate solutions and trying to find a middle ground that can both respect the primary sovereignty and democratic process at the national level, whilst also providing sufficient coordination and safeguards at the European level. Such solutions may look to combine insights from the European Semester and the TSCG in an attempt to develop a hybrid, or confederal, system that can square the circle of a single European currency based on multiple national democracies and economic policies.61 If successful, such systems could preserve the unique nature and potential of regional integration without slipping back into intergovernmentalism or leaping ahead towards uncertain federation. Yet to be successful this third school must also challenge the weight of history, and those economic schools that suggest a currency can only exist in a political union.
With Brexit, the euro crisis therefore remains one of the main challenges facing European integration today. The euro forces the EU to keep evolving and improving in its search for a new form of supranational governance that can respect national identities and democracy as the cradle of political legitimacy but that can also provide an effective answer to our globalizing reality in which public authority must be exercised above the state in order to retain its relevance and influence. As the EAC joins the rest of the world in this quest, also in the context of EMU, it may already take advantage of several practical improvements developed in the EU. For example, it may, as currently envisioned, include an emergency fund like the ESM directly from the start, instead of only creating it when a crisis hits. In addition, it can create more effective tools for coordination and supervision of national economic policy at the EAC level by taking the lessons from the Stability and Growth Pact, the six-pack and the two-pack into account. These lessons can be combined with the sound intuition of the TSCG to also try and embed primary checks on economic policy at the national level, preferably via independent institutions. Equally, it would be wise to broaden review and coordination to macro-economic imbalances right from the start, as the EAC also does not form an optimal currency union.
None of these mechanisms, however, will sufficiently solve the fundamental asymmetry between national economic policies and an EAC monetary union, which, as in the EU, will persist as long as the EAC does not evolve into a full political union. Consequently, on this point, as on many of the other challenges facing European integration, the EAC will join the EU in the fray of regional integration, where its unique contributions and perspectives will be warmly welcomed. For, as far as regional integration is concerned, both the challenges and opportunities are more than big enough for all of us, and certainly too big for each of us individually.
